
Kilpatrick v. Department of Fish, Wildlife and Parks, et al.
BDV 93-637, 1st Judicial District

Judge Sherlock
Decided 1993

MEPA Issue Litigated: Does MEPA supplement a state agency’s permitting /licensing
authority?

Court Decision: Yes
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RECEIVED
AUG 1 7 lggl

ENVIFONMENTAL
OUALITY COUNCIL

MONTANA FIRST JUDICINL

LEWIS AND CLARK

DISI'RICT COUR'T

COUNTY

RECEIVED

AUG 12 lgg3
lf&AL unt!

EISU II|I.DLTEE & PARLq

xrr r_tr{

RUSSELL KILPATRICK ANd PEGGY )
KiLPATRICK, doing business as

CREAT BEAR ADVENTURE, INC., )

Plaintiffs, )

-v- )

DAN VINCENT, Region One )
Supervisor, and MONTANA
DEPARTMENT OF FISH, WILDLIFE )
AND PARKS,

)
Defendants.

Cattse No. BDV-93-637

ORDER

l'hismatter*'asheardonJulyT,s,andg,lgg3,beforeJeffreySherlock'

District Court Judge. Plaintit[s, Russell and Peggy KilPatrick, cloing business as Great

Bear Adventure, Inc., were present antl represettted by cotlnsel Noel K' larrivee'

Deiendantl, Dalr Vincent arrd tlte Mtlntarta Depirrltnetrt o[ Fislt, Wildlife and Parks'

were represented by cclunsel Beate Gal<la and E. Wayne Phillips.
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The issue before the Court is Plaintif[s' complaint for declaratory

judgment and application for a writ of injunction.

Plaintiffs own and operate the Great Rear Adventure Park (the Park)

located between Coram and West Clacier, Montarr;r. l'he Park houses eight black

hears on eiglrt acres. Visitors pny a fee to <Jrive thrrtrrgh the Park and ohserve the

bears. The goal <lf the Park i.s to e<Jucate the public hy observing bears in their natural

envrronment.

Defendant. Deparnnent of Fi.sh, Wiltllife and Parks (FWP) is a state

agency and Defendant Dan Vincent is the FWP Region One Supen'isor located in

Kalispell, Montana.

On Mav 13. 1991, Plaintiffs suhmitted n,', nppti"ntion for a roadside zoo

or menagerie permit to the F\l'P, seeking approval to open the bear park. On

May 31, 1991, Plaintilfs also applied for a game farm permit. Both parties agree that

Plaintiffs' proposed business falls neither precisely under the game farm statutes nor

under the roadside zoo/menagerie statules, hut it rnost closely resembles a zoo.

The FWP began preparing an envirorrmerrtitl assessment (EA) in May

of l99l to colrsider tlle environmental irnpacts of issrring a permit for the Plaintiffs'

park. 'l'he FWP has never previouslv conducled ;rrr IIA or an environmental impact

statement when issuing pernrit.s suclr as the ones appliecl for bv Plaintiffs. Dan Vincent

and Ed Kelly, the local Warden Captain for FWP, were. informed by the state office

ORDI]R
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of FWP that they should have been complying with the requirements of the Montana

Environmental Policy Act (MEPA), Sections 75-l-101 through 75-1-324' MCd by

conclucting EAs prior to issuing the types of pernrirs here in quesfion' The FWP now

require.s MEPA compliance for all game farnt licerrsc and zoolmenagerie permit

applications.

John Babcock, the local game warclen, inspected the proposed facility on

June 4, 1991, and recommended that the game fnrnt permit be approved' Ed Kelly

later denied the application

During the first two weeks of June 1.991, Plaintiffs and FWP personnel

<jiscu.ssecl the nature of the facility, concerns raise<j cluring the EA process' and possible

measures to address those concerns raised. On June 12,7991, a public meeting on the

draft EA rvas held and inclucled discussion of eleven proposecl stinulations to mitigate.

impacts of the Park on the environment. Plaintiffs were Present at this public meeting,

but apparently rJid not directly object to the proposed stipulations.

Although Plaintiffs challenge generally tlre authority of the FWP to

attach such stipulations to permits, two of the stipulatittns are specifically at issue in

this case. These conditions are that the Park he lintited to only one specie of bear

(black bear) and that all the Park's bears be netrtered'

On June 14, 1991. Ptaintiffs met with FWP persOnnelto discuss approval

of the zoolmenagerie permit. Because Plaintiffs h;rd nlreirtly purchased several bears

ORDER



T

2

3

4

5

6

7

8

9

I0

TI

12

13

14

I5

I6

I7

18

I9

)0

2I

22

:.?

24

:5

v
and wishecl to move them on to thc property, the I?WP issued a ''temporary" game

farm license. This temporary license was issued so that Plaintiffs could have the bears

ar rhe Park while the process of the EA was comJ:lctcd. The parties agree that there

i.s no provision in the statutes or regulati<lns rcgartlirrg tlte issuance o[ "temporary"

licenses.

The temporary license *'as conditiorred on the eleven stipulations

contained in the EA. Plaintiff Russell Kilpatrick, urrder advice of his attorney, signed

the stipulations contained in the temporary license. I'ie testified, however, that he felt

competled to sign the stipulations hecause he was under time cor:';traints of mcving the

bears onto the property an<.| opening the Park to tlre public. The Park opened for

business on June 29,1991

On July 2,1991, the then attorney for Pl;rintiffs met with FWP personnel

to discuss and negotiate the stipulations as pr()p()secl irr the EA. After some changes

rvere made, including allowing Plaintiffs tcr keep tlre rrew tlorn cubs and requiring

neutering of only the female bears, Plaintitfs'att()nrey took the stipulations to his client

and returned them signecl by Russell Kilparrick. Plaintiff Rus.sell Kilpatrick testified

that he felt obligated to sign the letter contairring the stipulations or run the risk that

the permit would he revoked.

The FWP issued a roadside zoolmenagerie pernrit to Plaintiffs on

July 9. 1991, which included tlre stipulatiuns ns revi.sed in negotiatiolrs with Plaintiffs'
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attorney and signed by Plaintiff. Plaintiffs' zoolmenagerie

each year since 1991. The game farm license has also

although originally it was to have been only temporary'

include the same list of stipulatitlns mentioned alrrtve'

ln october 1992, Plaintiffs acJvisecl l)t:ferrdant Dan Vincent of their

tfcsire t<r:ttltl it cttitstnl brtlwtt beitr ttt their p:rrk' ()lr Mrtrclt 23' lgg3' Dan Vincent

sent Plaintiffs a certified letter clenying Plaintiffs' request ftrr a brown bear and advising

plaintiffs that they had .to sterilize their female bears within thirty dap or their

zoolmenagerie permit would be revoked. On Aprit 30, 1993, Plaintiffs filed this action

for declaratory judgment and injunctive relief, challenging the authority of the FWP

to attach stipulations and conditions to the permits it issues.

At the hearing, it was uncontested that sitrce the Park opened there has

been ntt instance of a hear escaping from tlre Park' nttr lt:rs tltere been any attempt

by :r wilcJ bear trt gain access to the Park.

The FWP admitted that, at the time the Park opened, no other zoo or

menagerie possessing a permit was requirecJ to neuter any of its animals' nor was any

zoo or menagerie limited to only one specie of animal' Both parties, however' admit

that there is ncl other facility in Montana sinrilar to Pl;rintitfs' drive-through bear park'

NeitSer rhe game farm statutes (Section 87-4-406 through 87'4-424,

MCA), the 2o0/menagerie statutes (Secti<ln 87-4-8()l tltrotrglr 87-4-808, MCA)' nor the

permit has been renewed

been renewed each Year,

Both permits continue to
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regulations promulgated under the statutes specifically address the ability of the FWP

to aitach concJitions of any kin<J to these permits.

Witnesses Kate Kenrjall, Chris Servheen, Jim. Cross, and Mike Madel

testifiecl ns to tlre concerns involvetJ in issuing tlrt: pertttits firr the Park. These

concerns incltrde the escape of captive bears, entry of wiltl bears, genetic pollution of

the native grizzlv population. and disease transmittal to native grizzlies. The FWP is

especially concerned about the introduction of a crrnstal brown bear into Plaintiffs'

facility, because of possible gene pbol contamination of rhe native grizzly, which is a

threatened species under the Endangered Species Act. Coastal brown bears can

interbreed with native grizzlies, which woulcJ result in genetic pollution of the grizzly

population

These w'itne.sses also testified that wild benrs would be attracted to the

Plaintiffs' Park for several reasons, especially by detecting the scent of female bears

in estrus. Bears are higlrly mobile, with a average home range of 250 to 500 square

miles, thus it is possible that the Park coulcl have an irnpact on buars all through

Glacier National Park and surrouncJing areas.

Mike Madel specifically testified thnt tlre fcnce enclosing the Park is

adequate to keep black bears irrsicle hut is rr<lt :rclerlrrnle t() kcep wild hlack hears or

grizzly <lutside.

Other concerns voiced bv these rvilrresses irrclu<Jed the possibility that

ORDER (t
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visitors to the Park may develop misperceptions regarcting wild bears after seeing

captive bears in the Park, and the difficulry of placing ixcess black bears once the Park

reaches its caPacitY.

All of the above concerns were

FWP and were consictered when developing

irnpact of tlre Park on the environment.

Sections 75-1-101 through 75.|.324, Mcn, set out the genera| policy of

environmental protection in Montana anc; contain the legislative authorization and

directive to state agencies to concjuct environmental impact statements in any planning

and decision-making that may impact the environment. The specific procedures for

carrying out the policy requirements of MFPA are contained in the administrative

rules promtrlgated under the statute-

ARM 16.?.(',26 Provides

(2) An EA may serve any of the ftlllorvittg pttrpttses:

(a) to ensure that tlre agency ttses tlte nrttttral and social sciences

and the environmental design u'tt* ln planning and <Jecision-making' An

EA may be used indepenJently or in c.njuttcti.n with other agency

planning and decision-making procedures;

(lr) to assisi in the evaluation of reasrttt:tble alternatives and tlte
irinn< qtinrrlations or mtxjtttcat

part of a proposed action

(c)todeterminerheneedtoprePareanElsthrough.aninitial
evaluation and determination ttf signiiicarrce of irrtp;rcts associated *'ith

a proposed action;

also expressed in the EA issued by the

rhe. list <rf stipulations to mitigaie the

ORDER
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planned mitigation, where the residual impact.s do not warrant the

preparation of and EIS; (Emphasis added)

The administrative rules define an "etclintl" as

a project, program or activity directly trnderlaken hy the agency; a

prolect rtr activity strpporte<! thrrltrgh a coltlritct, grant, strbsidy, lclan or

othlr form of funding assistance from the agerlcy' either singly or in
combination with oni or r ore other state agencies; or a Droiect or

ARM r6.2.62s(1).

The Court finds that the issuance of eirher a game farm license or a

roaclsicle zoolmenagerie permit constitutes an "ilcti<ttt" lry the FWP as defined in ARM

16.2.6?5(l). The FWP actecJ entirelywithin its aullrority i4 conducting an EA before

issuing permits ro Plaintiffs, regardless of the fact that rlre F\\rP hacl neglected to

conduct EAs frlr other permits issued prior to tlre Plninti[fs'.

Clearly the regulations uncJer MEPA provicle that part of the PurPose

of an EA is to <Jevelop conditions and stipulations to mitigate the potential impact of

an acrion on the environment. The FWP was well within the beunds of its authorirv

ro impoie the eleven sripulations listed in the EA alrtl :ttlitched to Plaintiffs'permits.

The text of tlre EA and the testimony at tlte hearing provide evidence of the FWP's

concerns regarcJing the environmentat effect of Pl:rirrtifh'bear park and are a sound

hasis frtr lhe irnn6silipn ,'.,f rhe stinulaliorts r.rtt the pcrirrits.

ORDER

warrant

(Emphasis added).
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The Court concludes that the stipulations attached to Plaintiffs' permits

are valid and enforceable as reasonable measures taken to mitigate Potential adverse

effects on the environment.

Plaintiffs place much emphasis on the fact that no other zoo or

menagerie in Montana has had similar conditions placect on it' The Court does not

find this to be an effective argument. The FWP provirjed testimony that several

facitities that have appliecl for permits since 1.991 have had similar conditions imposed

on them. Additionatly, the Parties agree that there is no other facility in Montana that

operates in the same manner as Ptaintiffs' drive-tltrtltrgh park' A unique sntity often

cannot be treated in the same manner as other entities'

The FWp also argues that Plaintiffs are estopPed from chatlenging the

valicJity of the stipulations. The Court agrees. The evidence shows that Plaintiffs were

representecl by counsel when they initially signed tlre list of conclitions back in June of

1991. Plaintiffs'attorney even negotiated with tlre FWP to modify several of the

conc1itions at the time. Although Plaintiff Russell Kilpatrick testified that he felt

pres.surec! to sign the list of conditions, he acted ttncler aclvice of his attorney'

The Court also notes that Plaintiffs cJitl not challenge the authority of the

FWP tp impose the stipulations at the time they were presented, but rather waited

almost two years before filing this action. The Court will not allow Plaintiffs to agree

to the conctiticlns, ignore the conditions for two years, anrJ tlren challenge their validity

ORDE,R



I

2

3

4

5

6

7

I
9

10

l1

1'2

I3

I4

I5

t6

I7

I8

I9

20

2I

22

2.?

24

25

\

v
wtren plaintiffs realize that FWP actually means to enforce them. The Court finds that

plaintiffs are esropped from chatlenging the aur.hority of FWP to attach the stipulations

to the permits.

Thcrcftrrc, IT tS IIERI]RY ()RI)F.RED, NI)JUDGED, AND

l)l".(:REE[) tlurt:

l. Tlre stipulations attacherJ to the zrxr/rnenagerie permit and game farm

license are valid anct enforceahle hy tlre Department of Fiih, Wildlife and Parks;

Z. Plaintiffs' request for a writ of injtrrrction is denied; and

3. Each party is responsible for their tlwn costs of suit.

DATED this / ( day of August, 1993.

pc: Beate Galcla
Ii.. Wayrre Pltillips
Noel K. larrivee

kilplrtrick.ord

ORI)F.Tt l()




